





























[716] K&L allowed the Lenos to move into the home approximately one week prior
to closing. Trial Tr., p. 90, lines 1 - 4. Neal Leno testified that on the day the Lenos moved
in, prior to closing on September 23, 2002, he noticed a crack in the basement floor near a
window well on the south side of the home. Trial Tr., p. 90 (lines 16) - p. 91 (line 2). Neal
also testified that, prior to moving in, he noticed weavy floor joists. Trial Tr., p. 91 (line 22)
-p. 92 (line 5). The foreman of K&L, Art Rode, performed a walk through of the home with
the Lenos. Trial Tr., p. 92 (lines 13 - 18). Despite their alleged concerns and the pre-closing
walk through of the premises with Mr. Rode, the Lenos closed the sale on the property.

[117] Atthe closing, Moldenhauer, then owner of K&L, gave the Lenos a document
entitled Home Owners Guide for K & L Homes Customers (“the Guide”). Trial Tr., pp. 135
- 173; pp. 367 - 369; Exhibit D-1. Neal Leno does not recall anyone going over the Guide
with him. Trial Tr., p. 136 (lines 11 - 12). However, he does remember skimming through
it. Id. The Lenos signed the Guide on September 24, 2002. Exhibit D-1. Immediately
above the signature line, the Guide provided : “I HAVE READ THROUGH THE
HOMEOWNERS GUIDE THAT K & L HOMES HAS PROVIDED.” Exhibit D-1. The
Guide goes into great detail regarding the importance of keeping positive drainage away from
the house in order to keep water from pooling around the foundation of the home. Exhibit
D-1, pp. 4 - 6. Under the section entitled “COMPACTION,” the Guide informed the Lenos
that “[i]Jt will void your warranty if you use drain rock, plastic underlayment, and edging
around your house.” App. at 60. The Guide goes into great detail concerning the water

infiltration problems caused by the use of plastic lawn edging. The section also provides:



“I CANNOT or WILL NOT warranty my product if these techniques are edging, plastic,
and rock used as a border around your home.” App. at 61.

[118] The Lenos testified they installed plastic landscaping edging and rock around
the exterior of the home in approximately June or July of 2003. Tr. pp. 93 - 96. This was
expressly contrary to the instruction given to them by Moldenhauer in the Guide. The
exhibits submitted at trial by the Lenos show the Lenos installed plastic lawn edging and
rock around the south, rear of the home, the east elevation, and portions of the west
elevation. See, Tr. Pp. 93 - 96, P1. Ex, 38. The Lenos dug out the ground in the areas and
hammered the plastic lawn edging into the ground with staples to create a border. Trial Tr.,
p. 97 (line 24) - p. 98 (line 14). A round portion of the bordering plastic edging would stick
out of the ground a certain distance. /d. The Guide warned the Lenos of the dangers of using
drain rock plastic and edging around the foundation of the home because it would allow

water to “soak down into the back filled portion of the house . . .,” thereby “DESTROYING

the load bearing capabilities of the footing. Exhibit D-1 at p. 5.

[119] After moving into the home, the Lenos testified they began noticing certain
“problems” with the home. Trial Tr., p. 54 (lines 9 - 10). According to the Lenos, they
began noticing, among other things, cracks in the sheet rock going upstairs to the upper level
of the home, wavy walls, cracks in archways, and stairway balusters that would not stay in.
Trial Tr., pp. 54 - 61. The problems experienced by the Lenos led to a series of discussions
and meetings between the Lenos and Moldenhauer or other representatives of K&L. Trial

Tr.,p. 105 (lines 19 - 21). K&L would send someone out to fix whatever the particular issue



was. Trial Tr, p. 105 (lines 22 - 25). In fact, K&L was successful in fixing most of the
problems the Lenos encountered. Trial Tr., p. 106 (lines 1 - 2).

[120] In 2006, the Lenos retained a structural engineer named Jim Martin (“Martin”)
to render an opinion on the cause of the problems the Lenos were experiencing at the home.
Trial Tr., p. 114 (line 18) - p. 115 (line2). Though the specifics are described below, in
general, Martin reached the conclusion that the home was sinking under the stairwell in the
center of the home. Trial Tr., p. 116 (lines 9 - 11). In response, Moldenhauer and K&L
retained a local engineer named Jim Skaret (“Skaret”) to inspect the property to reach a
conclusion as to the cause of the problems. Trial Tr., p. 120. Skaret performed his
inspection. Soil testing was also done by Midwest Testing. Trial Tr., pp. 120 - 121.

[f21] At trial, the Lenos’ experts, Martin and Gary Arman (“Arman”), testified as
to their opinions on the cause of the problems being experienced at the Lenos’ home.
Essentially, it was their opinion that the basement of the home was over excavated by the
subcontractor who performed that work for K&L. Further, they were of the opinion that fill,
rather than a solid cement footing was placed below center stairwell extending to the bottom
of the excavator. In their opinion, this was improper, causing the home to sink near the area
of the center stairwell. Trial Tr. pp. 171 - 180; Trial Tr. Pp. 222 - 224. Arman also reached
the conclusion that the west wall of the home moved due to expansion of the underlying clay
soils. Trial Tr., p. 181 (lines 11 - 25). He admitted the placement of plastic lawn edging by
the Lenos could have been a contributing factor to the second condition. Trial Tr., p. 182

(lines 8 - 14).



[122] K&L’s expert, Skaret, testified at trial that the cracking of walls and floors in
the Lenos’ home was the result of soil expansion caused by excessive moisture being
admitted into those soils due to the landscaping edging installed by the Lenos. Trial Tr. p.
429 (lines 5 - 9). Essentially, Skaret testified that the concrete floor slab was moving
upward due to expansion of the clay soils. Trial Tr. P. 438 (lines 13 - 20). Civil Engineer,
Steve Nagel (“Nagel”), testified that the damage was caused by heaving of the floor slab
caused by expansion of the underlying clays soils due to the introduction of water. Trial Tr.
p. 455 (lines 1 - 23). Nagel also testified the source of the water was from the landscaping
edging installed by the Lenos. Trial Tr., pp. 456 - 457.

[Y23] Sometime in 2006, Moldenhauer presented Skaret’s report to the Lenos during
a meeting at the offices of K&L. Trial Tr., pp. 121 - 124. After the meeting, the Lenos
determined they would bring this lawsuit against K&L . Trial Tr., p. 121 (lines 10 - 11).
This suit followed soon after.

V. Law and Argument

A. The District Court erred in ruling Appellant K & L. Homes, Inc., did not
adequately raise the defense of the Lenos’ “fault” in its Answer.

[§24] Inits pretrial submissions, K&L requested the District Court instruct the jury
on comparative fault principles and apportion fault between the potentially responsible
parties on the special verdict form. Specifically, trial counsel for K&L requested the
following North Dakota Pattern Jury Instructions be given: C-2.17, defining when two or
more persons who are at fault can be jointly liable for “acting in concert”; C - 2.80, giving
the definition of fault under N.D.C.C. § 32-03.2-01; C-2.82, which explains to the jury how

to apply the modified comparative fault law, N.D.C.C. § 32-03.2-02; and C-90.56, the pattern
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special verdict form applying modified comparative fault principles under N.D.C.C. § 32-

03.2-02. During the final pretrial conference of August 26, the following discourse took

place between the Court and trial counsel for K&L regarding the requested instructions:
THE COURT: We have a number of issues to address today.

Do you want to tell me the issues that you’d like addressed and we’ll
go through them, Mr. Severin.

MR. SEVERIN: The jury instructions, the verdict form.

THE COURT: Okay. I have reviewed the pleadings in this matter.
There was no fault plead in the answer, the only thing that was mentioned
was comparative fault and that isn’t specific enough to plead fault.

MR. SEVERIN: Well, can I make a comment on that?
THE COURT: You may.

MR. SEVERIN: Okay. My comment is that if this were a car accident
case, you don’t have a cross-claim or a counterclaim, you allege comparative
fault and you get the verdict in that fom. And the same with car accident or
breach of contract, it’s the same concept, you still have to determine fault.
The defendant has not put a counterclaim in against the complainant, you
don’t plead it as such, you allege it.

THE COURT: Okay. All right. I am ruling that we will not be
instructing on fault. In a car accident case, if fault were alleged, it would be
negligence and there may be an intruction on failure to mitigate and that may
result in a comparative fault verdict.

This isn’t an analogous case. There isn’t any specific fault alleged,
and I’'m not going to give the instruction. But you have preserved the records
with regard to that.
Tr. August 26 Hearing, p. 2 (line 5) - p. 3 (line 8). The Court made similar comments as to

the special verdict form on comparative fault requested by K&L :
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THE COURT: Okay.

Mr. Severin, did you have other things you wanted me to consider
with regard to instructions?

MR. SEVERIN: Well, again, to preserve the record, I think the special
verdict is wrong. [ think you have to have, under 32-03.22 (sic), when I
request it, the Court is required to instruct on comparative fault. I think
special interrogatories for each one of them, that’s the kind of verdict form
I’mrequesting. So for preservation purposes, I’m putting that on the records.
THE COURT: All right. Excuse me?
MR. SEVERIN: For preservation of my record, that’s what I’'m doing.
THE COURT: Allright. And that’snoted. I’'m not going to give that
instruction, and it doesn’t matter how many times you ask. And I’m just
saying that so you don’t have to keep objecting.
Tr. August 26 Hearing, p. 4 (line 13) - p. 5 (line 1). The passage shows the District Court’s
emphatic belief that K&L had not raised the issue of comparative fault in their answer.
However, the District Court clearly erred in its interpretation of K&L’s Answer.
[925] This Court has long followed the doctrine of notice pleading under Rule 8 of
the North Dakota Rules of Civil Procedure. Farmers Union Mut. Ins. Co. v. Decker, 2005
ND 173,933,704 N.W.2d 857. Rule 8(b) provides, in part, “[a] party shall state in short and
plain terms the party’s defenses to each claim asserted . . . .” N.D.R.Civ.P. 8(b). The
averments of a pleading are to be simple, concise and direct. N.D.R.Civ.P. 8(¢e)(1). No
technical form of the pleadings is required. 7d.
[126] Rule 8 requires a party to set forth all affirmative defenses, including
“assumption of risk,” and “contributory negligence.” N.D.R.Civ.P. 8(c). It should be noted

that Rule 8 still refers to assumption of risk and contributory negligence, concepts now

incorporated into the inclusive concept of fault. The Lenos’ fault is an affirmative defense
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under Rule 8(c), which generally must be pleaded in the answer or waived. See, Fetch v.
Quam, 530 N.W.2d 337, 337 - 38 (N.D. 1995). Rule 8 requires pleadings to be interpreted
liberally in order to do substantial justice. See, Jablonsky v. Klemm, 377 N.W.2d 560, 565
(N.D. 1985). The purpose of the rule is to place the party on notice as to the nature of a
plaintiff's claim or, as in this case, the defendant’s affirmative defenses. Id. Every fact or
element of the defense need not be alleged. /d. In keeping with the “notice” pleadings rule,
pleadings that indicate generally the type of claim or defense involved, satisfy the spirit of
Rule 8. See, Gowin v. Hazen Memorial Hospital Ass'n, 311 N.W.2d 554, 556 (N.D. 1981).

[27] K&L’s Answer explicitly pleaded the Lenos’ fault. Specifically, the Answer
served by K&L provided:

10.  Defendant asserts that the plaintiffs are guilty of comparative fault

and that such fault is greater than any negligence or fault of the
- defendant, which negligence or fault are specifically denied.

App. at 9. The allegations of paragraph 10 of K&L’s Answer set forth the essential elements
of an affirmative base on the Lenos’ contributory fault under N.D.C.C. § 32-03.2-01. The
defense did not set forth the exact nature of the Lenos’ alleged fault with any particular
specificity the exact nature and type of fault would be proven at trial. However, the
allegations of §10 undoubtedly put the Lenos on notice that K&L was alleging their conduct
was a proximate cause of the alleged defects. This is all that is required by Rule 8. The
District Court erred in ruling K&L’s Answer did not raise the issue of the Lenos’ fault.

[928] It appears the Lenos specifically knew K&L raised a compensative fault
defense. In Plaintiffs’ Bench Brief on Defendant’s Demand for Jury Instruction on Tort

Liability Theories, counsel for the Lenos stated: “K &L is simply upset it can no longer have
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the jury attempt to apportion fault amongst its subcontractors and the Lenos.” D. at 58. This
comment makes clear the Lenos were put on notice of the comparative fault allegations in
the Answer and knew the implications of the affirmative defense. In fact, it appears the
precise reason for the Lenos abandoning their negligence claim was simply an attempt to
avoid the consequence of apportionment of fault between the Lenos and K&L under
N.D.C.C. § 32-03.2-02.

[129] The defense raised by K&L in §10 of its Answer should also be read in
conjunction with allegations of §11, which provided:

Defendant specifically denies that it breached any warranties and alleges that

plaintiffs voided its warranties by altering the landscaping, failing to provide

positive drainage away from their home, improper landscaping around the
foundation of their home all contrary to the express instruction of the
defendant and that such is the proximate cause of their complaints and
damages, if any.
App. at 9. These allegations set forth the specific conduct by the Lenos which K&L alleged
was the proximate cause of the defects in the home. Thus, the Answer specified the Lenos’
fault with a high degree of specificity and particularity.

[930] It should be noted that the evidence adduced at trial clearly set forth facts from
which a jury could have concluded the Lenos were at fault for the problems occurring in the
home. Moldenhauer gave the Lenos the Guide specifically instructing them not to install
decorative plastic edging around the home. The Lenos signed the Guide indicating they had
read it. The Guide warned the Lenos that the load bearing capabilities of the house would
be destroyed by water being trapped by the edging and soaking down the back fill trench to

the footings. The Lenos admitted at trial that, contrary to the very explicit warnings provided

by the Guide, they installed plastic edging and rock around portions of the home. Skaret
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gave his opinion that exactly what the Guide warned about is what happened. Water was
trapped in the backfill trench causing heaving of the basement floor. Trial Tr., pp. 425 - 450.
K&L Expert Engineer, Steve Nagle, gave his opinion that the landscaping edging acted as
a dam, saturating the back fill soil causing heaving of the floor slab. Trial Tr., p. 455. In
fact, the Lenos’ experts testified similarly. Martin testified:

Q. And you would agree that if there’s plastic rubber-type or
plastic edging, that may trap water around the foundation?

A. Could you explain - -

Q. A landscaped edging, plastic, and there’s not adequate
drainage, sloping, could that trap water in the foundation area?

A. Ifthe height of that edging was higher than the soil against the
foundation, yes, it could trap water.

Q. An you would agree it’s important not to create one that
pushes the water back against the foundation.

A. It would be important not to create one that pushed water back
against the foundation.

Q. And you saw evidence of expansive clay problems in the
southwest side, southwest corner of the basement?

A. Yes. My initial visit there was some indications that there was
some expansive clays in that area.

Trial Tr., p. 237 (lines 3 - 19). Martin also testified that cracking and lifting of floors in

North Bismarck is common due to the expansion of clay soils. Trial Tr., pp. 207 - 208.

Arman made a similar admission when asked whether the placement of plastic lawn edging

could be a contributing factor to some of the problems in the Lenos’ home. He testified:
Q. Now, Mr. Arman, based on your observations of the Lenos’

home, do you have an opinion on whether the Lenos’ placement of rock
border around parts of the house in July 2003 was the cause of the problem?
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A. It may have been somewhat contributing to the expansion of

the floor slab principally because the backfill was not properly placed and

compacted.
Trial Tr., p. 182 (lines 8 - 14). The district court’s ruling in effect deprived the jury of the
opportunity to apportion fault to the Lenos for conduct even their own experts admit could
have contributed to the problems seen in the Lenos’ home

[Y31] It appears from the district court’s comments during the final pretrial
conference that she believed the allegations of fault lacked sufficient specificity on
comparative fault of the Lenos or others. However, it must be pointed out that Rule 9 of the
North Dakota Rules of Civil Procedure sets forth the allegations that must be pleaded with
“particularity,” requiring additional specificity. See, N.D.R.Civ.P. 9(b) requiring fraud or
mistake be pleaded with particularity. By requiring K&L set forth the “specific” allegations
of fault, the District Court treated the affirmative defense of fault much like fraud or othef
special matter under Rule 9. In doing so, it erred by placing a higher burden on K&L than

is required by Rule 8 of the North Dakota Rules of Civil Procedure.

B. The District Court erred by failing to instruct the jury on comparative fault as
requested by Appellant K& L Homes, Inc.

[32] The District Court clearly erred in its ruling K&L had not sufficiently raised
the Lenos’ fault in its Answer. However, the ultimate question requiring resolution in this
case is whether, at the time of trial, the Lenos were alleging a “fault” based claim against
K&L. If so, the District Court was required to give the comparative fault instructions and
verdict form requested by K&L. As addressed in detail below, the Lenos’ primary claim at
trial was breach of the implied warranty of workmanlike construction. North Dakota’s

comparative fault law explicitly and unambiguously defines “fault” to include breach of
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warranty claims. Therefore, the district court erred to give the comparative instructions and
special verdict form requested by K&L. Accordingly, the judgment must be reversed and the
case remanded for trial.

1. The Lenos’ alleged breach of warranty, which is specifically

defined as “fault” under N.D.C.C. § 32-03.2-01, requiring the
Court give the requested comparative fault instructions and
apportion fault on the special verdict form.

[133] The Lenos proceeded to trial against K&L on two separate theories: breach
of contract and breach of warranty. As to the warranty claim, the Lenos alleged K&L
breached the implied warranty claim to construct the home in a workmanlike manner. Trial
Tr. P. 473 - 474. This warranty focuses not on the result, i.e. did K&L deliver a habitable
home, etc. Rather, it focuses on the whether K&L’s performance met the applicable standard
of care - constructing the home in a workmanlike fashion, which the District Court defined
as “worthy of a good workman, well-performed; skillful.” App. at 98. This warranty claim
is indistinguishable from a negligence claim.

[934] The resolution of whether “breach of warranty” constitutes fault requires
interpretation of North Dakota’s comparative fault law, N.D.C.C. Ch. 32-03.2. This Court
has set forth rules for statutory construction on many occasions:

The interpretation of a statute is a question of law, which is fully reviewable

on appeal. Sauby v. City of Fargo, 2008 ND 60, § 8, 747 N.W.2d 65. The

primary objective in interpreting a statute is to determine the legislature’s

intent, and we look at the language of the statute first to determine intent. /d.

Words in a statute are given their plain, ordinary, and commonly understood

meaning, unless they are defined by statute or unless a contrary intention

plainly appears. N.D.C.C. § 1-02-02. The letter of a statute cannot be
disregarded under the pretext of pursing its spirit when the language of the

statute is clear and unambiguous. N.D.C.C. § 1-02-05. ™A statute is

ambiguous if it is susceptible to different, rational meanings." Sauby, at § 8
(quoting Simon v. Simon, 2006 ND 29, § 12, 709 N.W.2d 4). Statutes are
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construed as a whole and are harmonized to give meaning to related

provisions. Industrial Contractors, Inc. v. Workforce Safety & Ins., 2009 ND

157,911, 772 N.W.2d 582.

State v. Martin, 2011 ND 6, § 5, 2011 N.D. LEXIS .5

[135] In this case, the comparative fault statutes unambiguously define “breach of
warranty” as “fault.” Accordingly, the District Court erred by failing to instruct the jury on
comparative fault principles and by failing to give a special verdict based on comparative
fault as requested by K&L .

[136] In 1987, the North Dakota Legislature enacted the modified comparative fault
provisions of N.D.C.C. Ch. 32-03.2, which significantly revised tort liability in North Dakota
and shifting the focus from traditional tort doctrines to the singular inclusive concept of
"fault." Grager v. Schudar, 2009 ND 140, § 16, 770 N.W.2d 692. The comparative fault
statute was part of a major tort reform and abolished the existing contributory negligence
standard. Stewartv. Ryan, 520N.W.2d 39, 51 (N.D. 1994). The modified comparative fault
section further provides, in part:

Contributory fault does not bar recovery in an action by any person to recover

damages for death or injury to person or property unless the fault was as great

as the combined fault of all other persons who contribute to the injury, but

any damages allowed must be diminished in proportion to the amount of

contributing fault attributable to the person recovering. The court may, and

when requested by any party, shall direct the jury to find separate special

verdicts determining the amount of damages and the percentage of fault

attributable to each person, whether or not a party, who contributed to the

injury. The court shall then reduce the amount of such damages in proportion

to the amount of fault attributable to the person recovering.

N.D.C.C. § 32-03.2-02. In addition, when requested, the comparative fault law states that

the district court “shall” direct the jury to find separate special verdicts determining the

amount of damages and the separate percentages of fault. /d. The court is also then required
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to reduce the plaintiffs’ recovery, if any, in proportion to the amount of fault attributable to

the plaintiffs and any unnamed defendants. Id. The verdict form utilized over K&L’s

objection did not allow for any apportionment or reduction for fault attributable to the Lenos.
[137] N.D.C.C. Ch. 32-03.2 defines the term “fault,” as follows:

As used i this chapter, “fault” includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the actor or
others, or that subject a person to tort liability or dram shop liability. The
term also includes strict liability for product defect, breach of warranty,
negligence or assumption of risk, misuse of a product for reasonable care to
avoid an injury or to mitigate damages. Legal requirements of causal relation
apply both to fault as the basis for liability and to contributory fault.

N.D.C.C. § 32-03.2-01(emphasis added). The Lenos main argument at trial was that K&L
breached the implied warranty of workmanlike construction. Indeed, it cannot be determined
from the special verdict form given whether the Lenos recovered under breach of contract
or breach of warranty. Errors in instructions as to one theory of a case cannot be held to be
harmless where it is impossible to determine upon which of two theories the jury based its
verdict. Powers v. Martinson, 313 N.W.2d 720, 724 (N.D. 1981). There is no need for
extrinsic evidence to interpret the comparative fault statutes, breach of warranty is “fault”
under N.D.C.C. § 32-03.2-01. The statute is clear on its face. Breach of warranty is
expressly and unambiguously defined as “fault” for purposes of N.D.C.C. Ch. 32-03.2. Just
as the Court refused to read the word “nursing home” into N.D.C.C. § 23-30-01 requiring
a plaintiff provide admissible expert opinion on malpractice against physicians, nurses, or
hospitals, it should not ignore the clear, unambiguous use of the phrase breach of warranty
in the comparative fault statute. See, Van Klootwyk v. Baptist Home, Inc., 2003 ND 112, §

13, 665 N.W.2d 679.
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[138] This Court’s main duty is to determine the intent of the legislature in passing
the comparative fault statutes. In this case, that intent is clear on the face of the statute,
breach of warranty is “fault” under N.D.C.C. § 32-03.2-01. The phrase “breach of warranty”
is not limited or modified in any way in the statute. Its plain and ordinary meaning includes
the breach of warranty of workmanlike construction. In fact, this Court has recognized
breach of warranty as “fault” under N.D.C.C. § 32-03.2 in Dakota Grain Co. v. Ehrmantrout,
502 N.W.2d 234 (N.D. 1993), discussed in greater detail below. Accordingly, the District
Court erred by failing to give the comparative fault instructions and special verdict form
requested by K&L and the judgment entered against K&L must be reversed.

2. The Lenos’ claim for breach of the warranty of workmanlike

construction is a tort claim masquerading as a contract claim and
should be subject to apportionment of fault under N.D.C.C. § 32-
03.2-02.

[139] The Complaint served by the Lenos defines the breach of contract claim and
the breach of warranty claim in nearly identical fashion. The breach of contract claim alleged
K&L breached the contract “by performing in a non-workmanlike manner.” App. at 6. The
Lenos’s breach warranty claim was stated in a similar fashion:

Further, implicit in the parties’ contract were warranties that the house had

been built according to local building codes and laws, that the house was fit

for its particular purpose as a residence, that the house was constructed

according to sound engineering standards, and that the house was constructed

in a workmanlike manner.

App. at 6. The implied warranty claim and the contract claim were in essence
indistinguishable. They both alleged K&L failed to construct the home in compliance with

an applicable standard of care. In fact, the negligence allegations ultimately dismissed before

trial were also virtually indistinguishable from the breach of contract and breach of warranty
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claims. The negligence claim alleged K&L “had a duty to design and construct the home
in a workmanlike manner.” App.at 5. Each of the allegations focused not on the specific
agreement between the parties but on the manner in which K&L constructed the home, i.e.
whether its conduct met the relevant standard of care for “workmanlike construction.”

[140] Under North Dakota law, implied warranties are not matters agreed to by the
parties. E.g., Bank5e vs. Nelson 276 N.-W. 914,916 (N.D. 1937). The duty imposed is not
one of the contractual elements of the agreement made by the parties themselves. Mousel vs.
Widicker, 69 N.W.2d 783, 788 (N.D. 1955). Likewise, it does not depend on the mutual
intention of the parties. Id. Instead, it arises outside of the contract, implied by operation of
law. Id. The definition of an implied warranty is extraordinarily similar to the general
definition courts give torts. This Court has quoted with favor the following:

“Tort obligations are in general obligations that are imposed by law - - apart

from and independent of promises made and therefore apart from the

manifested intention of the parties - - to avoid injury to others” W. Keeton,

D. Dobbs, R. Keeton & D, Owen, Prosser and Keeton On the Law of Torts

§ 92 at 655 (5™ Ed. 1984).
Ritter, Laber & Associates Inc., v. Koch Oil, Inc., 2004 ND 117,919, 680 N.W.2d 634. In
this case, the Lenos’s allege K&L breached the warranty of workmanlike construction
through a failure to follow local building codes, a duty independent of the contract.
Specifically, they alleged a footing under the home was missing and required by local
building code. Test. of Arman, Trial Tr., p. 196 (lines 20 - 22). The district court faced a
case in which the plaintiffs were alleging (1) a duty imposed by law (as opposed to the

contract itself); (2) breach of that duty by failing to adhere to a particular standard of care

(workmanlike construction); (3) which was alleged to have been the proximate cause of (4)
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the plaintiffs’ damage. Quite literally, the allegations of the implied warranty claim were
identical to a claim of negligence.

[141] Many legal commentators have opined on the close relationship between the
tort of negligence and implied warranty claims. Professor William Prosser described
warranty as “a freak hybrid born of the illicit intercourse of tort and contract.” (Timothy
Davis, The Illusive Warranty of Workmanlike Performance: Constructing a Conceptual
Framework, 72 Neb. L. Rev. 981, 983 (1993). The implied warranty to perform in a
workmanlike manner has also been described a “an implied warranty not to be negligent.”
Id. The concept of an implied warranty of workmanlike performance is “a negligence
standard cloaked in misleading warranty terms.” Id. at 984.

[142] The warranty of workmanlike performance is dissimilar to other warranty
claims in that it focuses on the conduct of the actor, rather than the end result. /d. at 1012 -
1013. Conformance to the appropriate standard of care relieves the actor of liability even if
the end product is in some sense defective. /d. at 1013 (stating that there is no breach of the
warranty of workmanlike performance “as long as the contracting party has made the proper
effort”). Id.

[143] Applying fault principles to warranty claims is especially important where the
only allegations by the Lenos, whether phrased in contract or tort, claimed K&L failed to
observe the applicable standard of care. The introductory language to N.D.C.C. § 32-03.2-01
provides that fault includes acts or omissions that are in any measure negligent or reckless

toward the person or property of the actor or others, or that subject a person to tort liability

or dram shop liability. The statute itself recognizes that conduct which does not give rise to

21-



tort liability can constitute “fault.” “Negligence" is the lack of ordinary care and diligence
required by the circumstances. Rittenour v. Gibson, 2003 ND 14, 960, 656 N.W.2d 691.
Ordinary care or diligence means such care as a person of ordinary prudence usually
exercises about one's own affairs of ordinary importance. Id. The focus on K&L’s alleged
failure to construct the home in a workmanlike manner in fact alleges K&L’s negligence.

[744] This Court previously applied comparative fault principles to a breach of
warranty case in Dakota Grain Co. v. Ehrmantrout, 502 N.W.2d 234 (N.D. 1993).
Ehrmantrout orally agreed to sell Dakota Grain Co., Lenn variety hard red spring wheat. Id.
at 236. Dakota Grain intended to sell the wheat to other farmers for seed. /d. Ehrmantrout
delivered several truckloads of wheat, which was cleaned and sold by Dakota Grain to local
farmers. Id. The Farmers then planted the wheat as seed, but none of the crops matured.
Ultimately, it was determined that the wheat was not Lenn spring wheat but a winter wheat
which would not produce during the spring. Id. Dakota Grain filed an action against
Ehrmantrout alleging breach of contract, breach of warranty, negligence and fraud. Id. The
trial court concluded Ehrmantrout breached his oral contract by delivering winter wheat
instead of Lenn Spring Wheat. Id. This Court characterized the case as a classic breach of
warranty claim despite the mixed pleadings of the plaintiff. Id.

[145] The trial court awarded consequential damages to Dakota Grain, but then
analyzed the case under the comparative fault law to reduce the award based on Dakota
Grain’s contributing fault. In affirming the trial court, this Court stated:

Our comparative fault law, Chapter 32-03.2, N.D.C.C.,_defined the term

“fault” to include “breach of warranty . . . and failure to exercise reasonable

care to avoid an injury or to mitigate damage.” Section 32-03.2-01, N.D.C.C.
Under section 32-03.2-03, N.D.C.C., “fault” is expressly defined to mean
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“product liability involving negligence or strict liability or breach of warranty

for product defect.” (Emphasis added.) So under this section fault applies in

abreach of warranty action and damages are diminished in proportion to the

amount of contributing fault of the person recovering the damages. Section
32-03.2-03, N.D.C.C.

Clearly then, the trial court did not err in comparing fault for purposes of

awarding consequential damages in this case. See, Peterson v. Bendiz Homes

Systems, Inc., 318 N.W.2d 50 (Minn. 1982)(comparing fault to consequential

damages in a breach of warranty action).

Ehrmantrout, 502 N.W.2d at 238. (Emphasis added.) While N.D.C.C. § 32-03.2-03 has
since been repealed, the logic of Ehrmantrout, supra, remains. Breach of warranty
constitutes fault under N.D.C.C. § 32-03.2. While limiting its discussion of comparative fault
to consequential damages, it specifically noted that Ehrmantrout had not objected to the
award of general damages. Therefore, the application of comparative fault to general
damages in a breach of warranty action was not before the Court.  There is nothing in
N.D.C.C. § 32-03.2-01 or N.D.C.C. § 32-03.2-02 which would limit comparative fault
analysis to only certain types of damages arising out of a breach of warranty action. Breach
of warranty itself, without limitation, is specifically defined as fault under N.D.C.C. § 32-
03.2-01 for purposes of the entire chapter. Therefore, comparative fault applies to any
damages flowing from a breach of warranty claim, whether they be general, incidental or
consequential.

[146] In the district court, the Lenos sought to differentiate their claim from
Ehrmantrout, supra, by arguing they were not seeking consequential damages as part of their
claim. Consequential damages are generally defined as:

Any loss resulting from general or particular requirements and needs of

which the seller at the time of contracting had reason to know and which
could not reasonably be prevented by cover or otherwise.
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Superior, Inc., v. Behlen Mfg. Co., 2007 ND 141, § 19, 738 N.W.2d 19 (quoting N.D.C.C.
§ 41-02-94(2)(a). Itisclear that, despite its representations to the contrary, the Lenos sought
damages which, at best, must be considered consequential damages justifying the
apportionment of fault.

[147] Damages in a breach of contract case are specified by statute:

For the breach of an obligation arising from contract, the measure of

damages, except when otherwise expressly provided by the laws of this state,

is the amount which will compensate the party aggrieved for all the detriment

proximately caused thereby or which in the ordinary course of things would

be likely to result therefrom. No damages can be recovered for a breach of

contract if they are not clearly ascertainable in both their nature and origin.
N.D.C.C. § 32-03-09. Further, the recovery made on a breach of contract case is not to be
more than the person could have gained if the contract had been fully performed on both
sides. N.D.C.C. § 32-03-09. North Dakota’s “incorporates the notion that contract damages
should give the non-breaching party the benefit of the bargain. . . .” Leingang v. Mandan
Weed Board, 5468 N.W.2d 397, 398 (N.D. 1991). The Lenos argued they were entitled to
the following damages, which were ultimately awarded by the jury: (1)$26,500 for removal
of drain tile and waterproofing; (2) $16,000 for landscape repair, and (3) $4,500 for
sprinkler repair. App. at 55. The estimate for these damages was prepared by Greg Hillig
(“Hillig”) of G & H Construction & Remodeling, Inc., for the Lenos. Trial Tr., pp. 245 - 270;
App. at 55. Hillig was told what items needed to be fixed by the Lenos experts, Martin and
Arman, and, based on those assumptions, prepared his estimate. Trial Tr., p. 250 (lines 1 -
13). Hillig was told that drain tile had to be removed, so he included that amount in his

estimate. Trial Tr., p. 254 (line 25) - 255 (line 1). He was also told the sprinkler repair was

necessitated by the removal of the drain tile. Trial Tr. p. 267 (line 25) - p. 268 (line 6).
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Removal of the drain tile around the perimeter of the home is based on the opinion of Arman.
Trial Tr., p. 183 (lines 1 - 10). He does not recommend drain tile be used in any clay soils.
Trial Tr., p. 199 (lines 4 - 10).

[948] In this case, the Lenos signed a contract with K&L. That contract called for
the installation of drain tile, which Arman admits is an accepted practice in Bismarck. Trial
Tr. pp. 196 - 197. In fact, he indicates that the city building code requires drain tile “unless
an engineer approved not placement of it.” Trial Tr., p. 198, lines 17 - 25. Further, Arman
does not know whether there is anything wrong with the drain tile installed at the Lenos’
home. Trial Tr., p. 196, lines 13 - 15. It is not Arman’s opinion that the drain tile needs to
be removed to repair the house. Rather, it is Arman’s opinion that drain tile should never be
used on expansive clay soils. However, the contract between the Lenos and K&L called for
the use of drain tile. There is no evidence that the drain tile needs to be removed as part of
the repairs of the home. Likewise, K&L Homes did not install the sprinklers or final
landscaping as part of the original purchase. Providing these damages is not giving the
Lenos the benefit of the bargain, it is giving them something they did not contract for. At
best, it fits the definition of consequential damages as a “loss resulting from general or
particular requirements and needs of”’ the Lenos under N.D.C.C. § 41-02-94(2)(a) because
of the known existence of expansive clay soils in North Bismarck. Accordingly, this case
falls directly under the Court’s rationale in Ehrmantrout, supra, and the district court erred
in failing to give the requested comparative fault instructions.

C. Did the District Court erred by denying Appellant K & L. Homes, Inc.’s motion

for inspection and precluding Kelly Moldenhauer from testifying as to his
observations made during the jury viewing.
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[149] In the days leading up to trial, trial counsel for K&L moved the district court
for an order allowing it to inspect the Lenos” home. In addition, though allowing a jury
viewing, the district court precluded Moldenhauer from testifying as to what he observed
during the jury viewing. This Court has summarized the standard of review for a district
court’s evidentiary rulings on many occasions:

“We review a trial court’s evidentiary ruling under an abuse-of-discretion

standard.” State v. Hatlewick, 2005 ND 125, P 9, 700 N.W.2d 717. "A trial

court abuses its discretion in evidentiary rulings when it acts arbitrarily,

capriciously, or unreasonably or if it misinterprets or misapplies the law.”

(quoting State v. Ramsey, 2005 ND 42, P 8, 692 N.W.2d 498). "We apply this

deferential standard of review to provide the trial courts with greater control

in the admissibility of evidence." State v. Christensen, 1997 ND 57,P 5, 561

N.W.2d 631 (citing Knudson v. Director, North Dakota Dep't. of Transp.,

530 N.W.2d 313, 316 (N.D. 1995)).

State v. Alvarado, 2008 ND 203, 9, 757 N.W.2d 570. By the time of trial, it had been
nearly two years since K&L’s experts had been in the Lenos’ home to inspect. Neal Leno
testified the cracks shown in a number of the photographic trial exhibits had changed since
the photographs were taken. Trial Tr., p 129. Susan Leno also testified that a number of the
cracks had closed up compared to the photographs shown the jury. Trial Tr., p. 71.
Therefore, the conditions at the home had changed since the last time K&L had an
opportunity to view its condition. Denying K&L the opportunity to inspect the home allowed
the Lenos’ the advantage of knowing the current condition of the home as trial progressed
without K&L having the same knowledge. The parties were not on a level playing field at
trial. The Lenos had a significant advantage. K&L’s request was for a very short

examination to last up to twenty minutes. This would not have been intrusive for the Lenos

and would have insured both parties knew the actual condition of the premises going in to
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trial. The whole purpose of discovery is to put the parties on an even playing field. In light
of the changes to the Lenos property since K&L’s last inspection, it was arbitrary and
capricious for the district court to deny the motion for inspection.

[150] The district court’s denial of the motion for inspection also cannot be viewed
ina vacuum. It was coupled with the Court’s ruling concerning Moldenhauer’s attendance
at the jury viewing that took place on September 1, 2010. Trial Tr., p. 293 (lines 8 - 13).
After counsel for the Lenos raised the issue, the following discourse occurred between the
district court and trial counsel for K&L:

THE COURT: Mr. Severin.

MR. SEVERIN: I believe he’s a party, he’s entitled to go along with
the jury.

THE COURT: He is. I’m not going to allow him to testify, though,
with regard to what he saw today. So he’ll have to testify based on earlier
observations.
Trial Tr., p. 293 (line 8 - 12). Presumably, the district court was concerned that a viewing
by Moldenhauer would change his opinions without the Lenos having the opportunity to
discover those changed opinions prior to trial. However, this was only an assumption on the
district court’s part. Other, less drastic options were available. The district court could have
precluded Moldenhauer from testifying in any way that changed previously disclosed
opinions. Instead, the district court required Moldenhauer to limit his factual and opinion
testimony at trial to matters which, by the Lenos’ own admission, were no longer accurate.
The district court precluded him from testifying in any respect as to the current condition of

the home. It precluded Moldenhauer from testifying as to how the current condition of the

house supported opinions previously disclosed in the case. The district court’s ruling on this
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1ssue was arbitrary, capricious, and unreasonably prejudicial to the defense. Therefore, the
judgment of the district court must be reversed for further proceedings.

D. The District Court erred by ruling that there was no disclaimer by K & L
Homes, Inc., of any implied warranties as a matter of law.

[151] Over the object of K&L’s trial counsel, the Court ruled as a matter of law,
K&L did not disclaim any implied warranties in the case. However, the district court’s
ruling overlooked two things. First, the language of the Contract itself and second, the
language of the Guide give to the Lenos by K&L at or about the time of closing. Therefore,
there is at least a question of fact as to whether K&L disclaimed the implied warranty of
workmanlike construction.

[152] As noted by the district court in its final jury instructions, all warranties may
be properly excluded. Fleck v. Jacques Seed Co., 445 N.W.2d 649, 654 (N.D. 1989). In
addition, in order to be effective, the disclaimer must be a part of the bargain between the
parties. Id. Mere notice of warranty which are not incorporated into the contract and
therefore not a basis of the bargain is insufficient to prevent a buyer from seeking recovery
for breach of warranty. Id. A buyer is not bound by a disclaimer of warranty which he had
not agreed upon at the time of sale and which first appeared in an invoice, receipt, or similar
note on or after delivery of the goods. Id. However, whether a warranty has been excluded
or modified is a question of fact for the jury to determine. /d. at 653. In this case, a question
of fact exists as to whether the disclaimer contained in the Guide was part of the sales
agreement and, therefore, part of the bargain between the parties.

[153] The Contract signed by the parties on August 8, 2002, provides the following

under the section entitled “FINANCING:”
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7. Warranty of Assembly and workmanship is for one year following the
final sale date.

App. at 54. The Lenos initialed immediately below the warranty provision indicating they
had read the “above information.” Id. Further, the Lenos’ duties under the Contract were
not complete until the purchase price of $223,138 was paid and closing occurred on
September 23, 2002. App. at 46. Specifically, the Contract pfovides:

Party of the second part agrees to complete the purchase of said property

(weather permitting) and to accept the same, on or before the 23 day of Sept,

2002, upon delivery thereof as hereinafter provided and to pay the party of the

first part, as and for the purchase price therefore, the some of $223,138.00

dollars.
App. at 46. Therefore, a condition precedent existed to the existence of a contract between
K&L and the Lenos, i.e. delivery of the property by K&L as provided for in the Contract.
A condition precedent is one which must be performed or happen before a duty of immediate
performance arises on the promise which the condition qualifies. Kruger v. Soreide, 246
N.W.2d 764, 769 (N.D. 1976). North Dakota law statutorily adopts the concept of a

condition precedent:

A condition precedent is a condition which is to be performed before some
right dependent thereon accrues or some act dependent thereon is performed.

N.D.C.C. § 9-01-11. Until delivery of the home by K&L, there was no valid, enforceable
contract between the parties. See, Kruger v. Soreide, 246 N.W.2d 764, 769 (N.D. 1976)
(holding a listing agreement was not binding, enforceable contract where condition precedent
of financing failed).

[154] The Lenos were provided the Guide which indicated K&L would not warranty

the home if plastic lawn edging was used by the Lenos. App. at 60 - 62. The Lenos signed

-20.



the Guide on September 24, 2002. However, Neal Leno testified as follows as to when he
received the Guide:

Q. And when you got the house, you received a homeowner’s guide, did
you not?

A. It was in a package-type deal that they gave us, yes.

Q. Well, let me show you what’s been marked as Defendant’s Exhibit 1.
See if you can see your signature on the last page.

A. Yes, I do.

So you received that document, did you not?

A. At closing, yes.

Trial Tr., p. 135 (lines 11- 19). The Guide explicitly disclaimed any warranty of plastic lawn
edging was used, which the Lenos admit to using. Since the Contract was executory and did
not become binding and enforceable until closing, a question of fact exists as to whether
K&L properly disclaimed any implied warranties. Therefore, the Court erred in instructing
the jury there was no disclaimer as a matter of law.

[155] This case is remarkably similar to Fleck, supra. In that case, Fleck, a farmer,
ordered seed corn from JSC through Berger. 445 N.W.2d at 650. However, though ordering
various types of seed, he ordered all flat seed because his planter could not properly plant
round seed. /d. Berger placed Fleck’s order with JSC. Id. When he went to pick up the seed
at JSC, he was informed JSC was out of flat seed. Id. at 651. Berger picked up round seed
and delivered it to Fleck. Id. Fleck was present at delivery, but Berger and his sons unloaded
the bags of seed corn. Id. Fleck testified it was dark and he did not assist with unloading the

seed because of a disability. Id. Berger did not inform Fleck the flat seed he ordered had
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been substituted with round seed. /d. However the bags stated the seeds were round. d.
Fleck did not notice them. Id.

[956] Fleck attempted to plant the round seed, but his planter did not function
properly. Id. Fleck eventually sued JSC alleging it expressly warranted to sell and deliver
flat corn seed to him and, by delivering round seed, breached that warranty. /d. Though
Fleck sued JSC on a warranty claim, the trial court determined the case as one sounding in
misrepresentation or fraud. /d. After trial, Fleck was awarded damages the loss of his corn
crop, reseeding, retilling, and new seed. /d. at 651, JSC appealed. Id.

[157] The Court determined the trial court erred in determining the case on fraud
because it had not been pleaded explicitly by Fleck nor tried with consent by JSC. Id. at 651
- 652. Fleck argued the judgment should be upheld for breach of express warranty. Id at
653. JSC argued any warranties were excluded by their standard order form, which Fleck
d/d not sign. Id at 654. After quoting the law applying to disclaimer of warranties, the Court
determined a question of fact existed as to whether the delivery receipt given to Fleck at the
time Berger delivered the seed corn was part of the sales agreement and, therefore part of the
bargain between the parties. Id. at 654. Because a question of fact existed, the Court
remanded the case for a new trial.. Id.

[158] Much like Fleck, supra, the Lenos were delivered a document at the time the
parties closed on the home, which contained an express disclaimer of warranty if lawn
edging was used. Neal Leno claims to have only skimmed the documents and not been
aware of the information. However, since the contract did not become binding and

enforceable until closing, a question of fact exists as to whether the Guide constitutes a
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disclaimer of warranty. Accordingly, the district court erred in instructing the jury that no
disclaimer of warranty was made by K&L as a matter of law. Therefore, the judgement
should be reversed and a new trial given to K&L.
VI. Conclusion

[959] The district court erred by ruling K&L had not sufficiently raised the Lenos’
fault in its Answer. Further, it erred by failing to instruct the jury on North Dakota’s
comparative fault laws as requested by K&L. The Lenos’ alleged breach of warranty as their
prime theory of recovery. Breach of warranty is explicitly and unambiguously defined as
fault by N.D.C.C. § 32-03.2-01. K&L had raised significant facts showing fault on the part
of the Lenos, which a jury could have concluded was the proximate cause of the structural
problems occurring at the home. Accordingly, the district court was required to give the
comparative fault instructions and jury verdict form requested by K&L, specifically C-2.05
(Negligence); C-2.80 (Definition of Fault); C-2.82 (Comparative Fault). In addition, the
evidentiary rulings made by the district court as to the requested inspection by K&L and the
testimony of Moldenhauer were arbitrary and capricious, denying K&L a fair trial. Finally,
the Court erred in its conclusion that K&L did not disclaim implied warranties as a matter
of law. For these reasons, the judgment entered against K&L must be reversed and the case

remanded for further proceedings in accordance with the Court’s ruling.
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[160] Dated this 11® day of February, 2011.

STORSLEE LAW FIRM, P.C.
Attorneys for Appellant/Defendant
K & L Homes, Inc.

1900 Burnt Boat Drive, Suite 101
Bismarck, ND 58503

CERTIFICATE OF SERVICE

[161] Icertify that a true and correct copy of the foregoing document was on the 11
day of February, 2011, electronically served on Paul R. Sanderson, attorney for
plaintiff/appellee, at the following email address:

psanderson@zkslaw.com
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